Bankruptcy has affected thousands of individuals, but the promise of starting with a new opportunity in life under United States bankruptcy law shines as hope for many. Numerous scholars have written articles in the area of bankruptcy law, ranging from the relationships between bankruptcy law and families, 2 bankruptcy law recent years with rising or steady land values, according to at least one commentator the risk of bankruptcy is possibly not as prescient a risk among today's farmers. 7 But historically, this has not always been the case. For instance, during the 1980s, many farmers financed the purchase of farmland when commodity prices were at a zenith and when commodity and land prices fell precipitously. A "farm crisis" ensued which resulted in many farmers declaring bankruptcy and leaving the field of agriculture entirely. 8 While current analyst prognostications of a future "farm crisis" are not as widespread as they had once been, 9 there is increasing discussion among a number of analysts who have raised the possibility of a land price "bubble" in agriculture. 10 Amidst the discussions among policymakers regarding agriculture is a debate over the future of the federal crop insurance program. Several months ago, a budget compromise reached in Congress originally included vital cuts to the subsidy.
11
While the final version of the budget compromise in 2015 did not incorporate the provision of cuts to the program, 12 there are still many who are calling for significant reform of the federal crop insurance program. 7 See, e.g., Gary Schnitkey, Impact of Farmland Price Decreases Overstated, AGRINEWS (Nov. 12, 2015) ("In the 1980s, farmland price decreases contributed to farm financial stress. Today, some concern exists that farmland price decreases could cause financial stress in the next several years. While large price decreases would cause large net worth reductions, it is unlikely that farmland price decreases in and of themselves will lead to solvency problems on most farms. However, continuing negative cash flows from operations could lead to financial difficulties."). In the area of insurance law, there are several commentators who have written on the relationship between insurance law and that of bankruptcy law.
14 At least one commentator has explored the question of when payments under government programs generally become property of a bankruptcy estate by examining payments made in crop disaster programs; 15 another, Professor Susan Schneider, has generally examined factors relating to when federal farm program payments generally become property of a bankruptcy estate. 16 But there is a gap in the literature relating to bankruptcy law and the law of federal crop insurance specifically. This article is intended to examine the nexus between bankruptcy law and the federal crop insurance program by analyzing some of the key issues litigated in court. The law of bankruptcy and the law of federal crop insurance intersect in a variety of interesting contexts, including issues of replacement liens on crops; allegations of misrepresentation and its effects on a bankruptcy proceeding; setoffs; adequate protection of security interests; statutes of limitations; whether crop insurance proceeds are part of the bankruptcy estate; and preemption.
II. LIENS ON FUTURE CROPS-"INDUBITABLE EQUIVALENT" OF CASH COLLATERAL AND ADEQUATE PROTECTION OF SECURITY INTERESTS ISSUE
In a bankruptcy reorganization case, a farmer may file a bankruptcy petition but then seek to place a lien on future cash proceeds from the sale of commodity crops for the benefit of a creditor in exchange for cash .asp (discussing legislation introduced in 2015 to cut crop insurance subsidies by $24 billion over 10 years).
14 See, e. This arrangement raises questions as to the protection of the creditor's interest. Federal bankruptcy law provides that during a bankruptcy proceeding, a creditor with an interest in property of the debtor must be provided at least "adequate protection" in the event such property is used, sold, or leased. 18 Thus, an "adequate protection" standard must be met if a farmer wishes to obtain cash collateral to finance farming operations in the situation described above.
Under 11 U.S.C. § 361, "adequate protection" for the creditor can be met by cash payment or periodic cash payments, 19 an additional or replacement lien, 20 or "such other relief . . . as will result in the realization by such entity of the indubitable equivalent of such entity's interest in such property." 21 The third means, an "indubitable equivalent," is the type that arises with future crop liens.
In the case of In re Berg, a group of debtors filed for bankruptcy protection and sought approval to use cash collateral to finance farm commodity planting operations in North Dakota.
22
In their bankruptcy plan, the debtors sought to sell grain on the farm under loan to the Commodity Credit Corporation ("CCC"). In exchange for the operating loan, the debtors would assign any proceeds of claims under a crop insurance policy to the CCC and also give it a primary lien on the crops obtained from the harvest that year.
23
The CCC, the creditor in the case, contended that a primary lien on crops yet to be harvested is speculative in nature and not an "indubitable equivalent."
24
In response, the debtors argued that in the broader commercial context it is not an unusual practice for a bank to give loans on future crops and that the lien, as well as assignment of any crop insurance proceeds, met the "indubitable equivalent" standard. . 23 Id. 24 Id. at 337. 25 Id.
The United States District Court of the District of North Dakota found that such an arrangement did not meet the "indubitable equivalent" standard, overturning the bankruptcy court decision.
26
In particular, the district court focused on the difference between an existing crop and a future crop, reasoning that an existing crop offers much more value than a prospective future crop to a creditor.
27
In addition, the district court also mentioned that the proposed CCC lien in the case may or may not have had priority over other potential liens (seed, fuel, or fertilizer liens). 28 Finally, the district court also noted that the liens on future crops may not adequately protect against unanticipated disasters.
29
Assigning federal crop insurance proceeds, the court reasoned, would not adequately protect the creditor's interest because a failure to follow good farming practices bars insurance coverage 30 and because the proposed insurance only protected against yield losses, not losses in revenue which could occur in the event commodity prices fell.
31
The decision of the District Court of the District of North Dakota was appealed to the United States Court of Appeals of the Eighth Circuit and combined with another case.
32
In its decision in In re Martin, the Eighth Circuit comprehensively examined the legislative history of the "adequate protection" standard. 33 The court found that the standard of "adequate protection" was intended to "insure that the secured creditor receives the value for which he bargained," 34 and that the determination 26 Id. at 338. 27 Id. ("The case relied upon by the debtors as authority for the giving of a replacement lien all deal with existing collateral. In this case, rather than providing CCC with collateral of a value that is indubitably equivalent to its interests in the stored grain, the debtors have provided a promise of collateral which may exist in the future. This is, in effect, an offer of no collateral at all. As pointed out at oral argument, the value to a creditor of a lien on an existing crop is greater than the promise of a lien on a crop to be grown. The creditor has the ability to inspect, protect and control existing grain in storage. Additionally, existing collateral is capable of being liquidated at any time, whereas a future crop must first be planted, grown, and harvested."). 28 Id. ("It may be possible for others to file competing liens against the crop, for example, seed, fuel or fertilizer liens, which may or may not have priority over CCC's lien."). 29 Id. ("It should also be noted that weather, fire, explosions or other disasters could partially or totally destroy the 1984 crop. Thus, a lien on crops yet in existence and that are purely speculative in nature as well as being subject to the uncertainties of weather and other natural phenomena is not the indubitable equivalent of a lien on already existing commodities in storage."). 30 Id. ("Debtors argue that to ensure against uncertainties and to put CCC in a position where it can be virtually certain of recouping its interests in full, the debtors will obtain federal crop insurance and assign the proceeds to CCC. However, federal crop insurance will not insure against management errors or poor husbandry practices."). 31 Id. ("Additionally, it insures only against losses in yield, and not against decreases in the market value of the crop, which may be caused by a decrease in market price or discounting due to poor quality grain."). 32 Martin v. United States (In re Martin), 761 F.2d 472 (8th Cir. 1985). 33 Id. at 474. 34 Id.
of "value" as well as adequate protection needed to be determined on a case-by-case basis.
35
The In re Martin court recognized that in analyzing questions of "adequate protection," competing interests between a creditor's security interests in collateral and a debtor's interest in developing a feasible reorganization plan in bankruptcy must be balanced. 36 The court established a three-part test to determine whether "adequate protection" is met: "(1) establish the value of the secured creditor's interest, (2) identify the risks to the secured creditor's value resulting from the debtor's request for use of cash collateral, and (3) determine whether the debtor's adequate protection proposal protects value as nearly as possible against risks to that value consistent with the concept of indubitable equivalence." In Krumm, a bank in a bankruptcy proceeding had a claim of over $280,000 secured by farm livestock, equipment, and crops. 41 The debtor in the bankruptcy proceeding sought to utilize $150,000 of the bank's cash collateral for planting and harvesting a crop of corn and soybeans. 42 As in Berg, the debtors in Krumm sought to place a lien on the future crops as adequate protection for the bank along with an assignment of proceeds of any claims under federal crop insurance policies. 43 The bankruptcy court determined that 35 Id. 36 Id. at 477. ("On the contrary, we believe they are in accordance with the policy of balancing the competing interests of a debtor who proposes to use secured property to contribute to the reorganization plan on the one hand, and the creditor who wishes to retain the value and safety of its security interest on the other."). 37 Id. at 476-77. 38 Id. at 477. 39 Id. ("On remand, the bankruptcy court should consider: the anticipated yield in light of the productivity of the land; the husbandry practices of the farmer, including his proven crop yields from previous years; the health and reliability of the farmer; the condition of the farmer's machinery; whether there are encumbrances on the machinery which may subject it to being repossessed before the crop is harvested; the potential encumbrances on the present or future crop by other secured creditors; the availability of crop insurance and the risk of crop failure not covered by the crop insurance; and the anticipated fluctuation in market price of the farmer's crop. These factors are by no means exclusive but merely illustrative of ones affecting CCC's security interest."). Despite the bankruptcy court's findings, it noted that the debtor could potentially have met the "adequate protection" standard if a different cash collateral amount was proposed. 45 Read together, both the Berg and Krumm cases indicate a debtor may have difficulties meeting the "adequate protection" standard in a Chapter 11 bankruptcy case even if the debtor both obtains a lien on future crops as well as an assignment of federal crop insurance proceeds.
III. ALLEGED MISREPRESENTATIONS CONCERNING CROP INSURANCE APPLICATIONS
Although the vast majority of farmers are likely hard working, honest, and forthright, there are cases throughout the country where there are allegations of misrepresentations associated with the federal crop insurance program.
46
United States Code chapter 11, section 541(a)(1) provides that all "legal or equitable interests of the debtor in property" at the commencement of a bankruptcy case become part of the bankruptcy estate and are thus capable of being discharged in bankruptcy. 47 However, there are exceptions and a number of debts are exempted from bankruptcy discharge. There is an exemption from bankruptcy discharge through the provisions of 11 U.S.C. § 523(a)(2)(A) for money, property, services, or credit obtained, renewed, extended, or refinanced if obtained through false pretenses, false representations, or fraud.
48
If a creditor wishes to prevent dischargeability on the basis of false pretenses, false representations, or fraud, then the "creditor must prove by a preponderance of the evidence that: (1) the debtor made a representation; (2) at the time the representation was made the debtor knew it was false; (3) the debtor subjectively intended to deceive the creditor at the time he made the representation; (4) the creditor justifiably relied on the representation; and (5) The 2003 potato crop was a total loss, and the insureds were paid an indemnity of over $498,000 by the insurer, which issued a federal crop insurance policy. 52 In June 2005, the insureds filed for Chapter 12 bankruptcy protection. 53 In October 2007, the insurer filed a complaint contending that the indemnity payment was nondischargeable under 11 U.S.C. § 523(a)(2)(A) because the insureds allegedly received the payment by fraud, false representations, or false pretenses. 54 The allegations centered around conflicting testimony between one of the insureds and the insureds' crop insurance agent. 55 The written agreement application stated that the insureds would partner with another entity on the annual potato crop, but the written agreement application also represented that the insureds were the sole owners of the potato crop. 56 Furthermore, one of the insureds signed an acreage report and production certification that the insureds were the only parties with interests in the potato crop.
57
The insurer in the case argued that one of the insureds was a knowledgeable participant in the federal crop insurance program and that the insureds' testimony in the matter was inconsistent.
58
The United States Bankruptcy Court of the District of North Dakota ruled against the insurer and found the indemnity debt to be dischargeable in bankruptcy. 59 In its findings, the bankruptcy court noted that the insurer did not produce any evidence that showed the insureds in any way benefited from any misrepresentations, 60 that one of the insureds testified that he believed the insurance application had to be in his own name since he was named on the land lease, 61 and also noted that the insurance agent for the insureds did not correctly handle insurance in the following year. 62 Thus, the insurer did not prove by a preponderance of the evidence that the insureds had any intent to deceive. 63 51 Id. at *1, 8. 52 Id. at *7. 53 Id. 54 Id. at *1. 55 Id. at *4. 56 Id. 57 Id. at *6-7. 58 Id. at *9. 59 Id. at *12. 60 Id. at *9 ("Plaintiff did not introduce any evidence to show that the misrepresentations as to ownership advantaged [the insured] in any way. When [the insured] received the indemnity, it was not a windfall."). 61 Id. 62 Id. at *10. 63 Id. at *11 ("The Court is not convinced that [the insured] intended to deceive Plaintiff at the time he made the representations that he was not sharing the crop with anyone else. Rather, [the
IV. CROP INSURANCE PREMIUMS AND SETOFFS UNDER THE BANKRUPTCY CODE
The issue of recovering a crop insurance premium setoff claimed by an insurer has also arisen in the bankruptcy context. Under 11 U.S.C. § 553(a) setoffs can be claimed in bankruptcy cases and the statute "does not affect any right of a creditor to offset a mutual debt by such creditor to the debtor that arose before the commencement of the case under this title" against a similar claim made before commencement. 64 To obtain a setoff, a creditor must show three items 65 and confirm that the debt and the claim are mutual and arose prior to the petition for bankruptcy being filed. 66 The "mutuality" requirement arose in the 1994 case of In re Kalenze, heard before the United States Bankruptcy Court for the District of North Dakota.
67
In the case, the debtors filed for Chapter 7 bankruptcy protection in 1993, and at the same time were obligated to pay a 1992 crop insurance premium and also due to receive a tax refund.
68
The Federal Crop Insurance Corporation ("FCIC") claimed a setoff on the refund, and the debtors claimed the setoff was invalid.
69
The bankruptcy court upheld the validity of the setoff. 70 In upholding the setoff, the Bankruptcy Court rejected the debtors' argument that the debts at issue (the crop insurance premium and the tax refund) were not mutual since the Internal Revenue Service ("IRS") and FCIC are different entities.
71
The bankruptcy court stated "all federal agencies are an integral part of the federal government and entitled to settled statutory priority in collecting on loans made from government funds." In order for FCIC to establish a right to setoff, it must demonstrate: 1. A debt exists from the creditor to the debtor and that debt arose prior to the commencement of the bankruptcy case. 2. The creditor has a claim against the debtor which arose prior to the commencement of the bankruptcy case. 
76
In the Van Curen case, the Chapter 11 bankruptcy trustee brought an action against the FCIC seeking crop insurance proceeds for the benefit of the debtor's bankruptcy estate.
77
In the underlying bankruptcy case, the debtor ran a grape farming business in California and sold the crop to wine and juice manufacturers. 
81
During this same time, the insurer suffered financial difficulties 73 See Burnett v. New York Cent. R.R. Co., 380 U.S. 424, 428 (1965) ("Statutes of limitation are primarily designed to assure fairness to defendants. Such statutes promote justice by preventing surprises through the revival of claims that have been allowed to slumber until evidence has been lost, memories have faded, and witnesses have disappeared. The theory is that even if one has a just claim it is unjust not to put the adversary on notice to defend within the period of limitation and that the right to be free of stale claims in time comes to prevail over the right to prosecute them . . . . Moreover, the courts ought to be relieved of the burden of trying stale claims when a plaintiff has slept on his rights.").
74 See Thornhill v. Ingram, No. 2014-IA-00959-SCT, 2015 WL 5730728, at *5 (Miss. Oct. 1, 2015) (concluding "that a statute of limitations is not tolled during a proceeding that is dismissed ultimately for failure to prosecute, regardless of whether the dismissal is initiated by the clerk, the judge, or a party."). 75 See, e.g., Attorney Grievance Comm'n of Md. Following the "High Dollar Loss Review," the insurer determined it had overpaid the debtor by approximately $1.2 million and sent a letter on August 7, 2003 issuing a final determination in the case. 83 The letter noted that the insurance policy contained a mandatory arbitration clause and that arbitration was required to commence within 12 months of the letter date.
84
The bankruptcy trustee responded just within one year of the insurer's letter, contending the bankruptcy court had jurisdiction over the crop insurance indemnity dispute and that there was no obligation to begin arbitration proceedings. 85 However, the bankruptcy trustee did not take any legal action nor start arbitration proceedings before the end of the 12-month period. 86 In February 2005, a Nebraska court issued an order to authorize the Nebraska Division of Insurance to liquidate the insurer.
87
The RMA then took over servicing all of the insurer's policies, and in early 2006 the bankruptcy trustee sought payment under the policies from RMA.
88
In April 2010, RMA issued a determination denying the bankruptcy trustee's claims, and this decision was followed by a second RMA decision in May 2011 denying the claims once again and requesting repayment of an additional sum totaling $2.4 million (following a hearing on additional evidence).
89
After the second RMA decision, the bankruptcy trustee appealed to the National Appeals Division ("NAD") of the United States Department of Agriculture, which reversed the RMA's decision. 90 After the NAD decision, both parties requested a Director Review of the NAD decision and the Director ruled that the RMA owed substantial indemnity payments to the bankruptcy trustee.
91
Following the Director review, the RMA sent a letter to the bankruptcy trustee that it would not expect repayment of the additional funds awarded by the second RMA decision but would not award any additional amounts due to the arbitration clause and statute of limitations.
92
The bankruptcy trustee then filed a claim in 82 Id. at 1204. 83 The bankruptcy trustee contended that an automatic stay for bankruptcy proceedings applied and the statute of limitations did not apply. 95 In dismissing this argument, the District Court noted "the automatic stay applies to actions against a debtor, but does not prevent a debtor from offensively asserting a claim." 96 The District Court also rejected the bankruptcy trustee's argument that the matter at issue concerning the insurance contract was a "core" bankruptcy matter and did not affect the statute of limitations question since the bankruptcy trustee "did not initiate any action in response to [the insurer's] claim denial, whether inside or outside of bankruptcy." 97 Significantly, the district court noted that had the bankruptcy trustee would have filed an adversary action within the bankruptcy proceeding, then there may have been a greater question as to the enforceability of the arbitration provision.
98
But that did not occur. A legal question that has arisen in the area of insurance law is whether an insurance policy and insurance policy proceeds are property of the bankruptcy estate. The rule in insurance law generally is that an insurance policy becomes property of the bankruptcy estate upon the start of bankruptcy proceedings. 102 However, the question as to whether 93 Id. at 1207. 94 Id. at 1208. 95 insurance policy proceeds also become the property of the bankruptcy estate is more complicated.
103
The test generally followed by most courts is whether the debtor benefits from the policy proceeds. If the debtor benefits, then the proceeds are part of the bankruptcy estate. 104 Thus, property/casualty, collision, life, and fire insurance policies generally become part of the bankruptcy estate, while liability insurance policies do not.
105
In addition, as Professor Schneider notes, the results of cases involving payments under government farm programs also vary, largely "depending upon the nature of the farm program and the timing of the bankruptcy in relation to the right to payment." In 2002, after filing for Chapter 11 bankruptcy relief, the debtor-in-possession of the bankruptcy estate purchased federal crop insurance coverage, which included the debtor's social security number but not the employer identification number for the company running the grape farm business.
108
Later that year, the debtor acting as debtor-in-possession made claims for indemnity under the insurance policy for damage to the grape crop.
109
A dispute arose as to whether the crop insurance policies were the property of the debtor or the bankruptcy estate.
110
Under 11 U.S.C. § 541(a)(7), "any interest in property that the estate acquires after the commencement of the case" is considered to be 103 Id. at 5. 104 Cir. 1993 ) ("The overriding question when determining whether insurance proceeds are property of the estate is whether the debtor would have a right to receive and keep those proceeds when the insurer paid on a claim. When a payment by the insurer cannot inure to the debtor's pecuniary benefit, then that payment should neither enhance nor decrease the bankruptcy estate. In other words, when the debtor has no legally cognizable claim to the insurance proceeds, those proceeds are not property of the estate. Examples of insurance policies whose proceeds are property of the estate include casualty, collision, life, and fire insurance policies in which the debtor is a beneficiary. Proceeds of such insurance policies, if made payable to the debtor rather than a third party such as a creditor, are property of the estate and may inure to all bankruptcy creditors. But under the typical liability policy, the debtor will not have a cognizable interest in the proceeds of the policy. Those proceeds will normally be payable only for the benefit of those harmed by the debtor under the terms of the insurance contract." In Rees, the Farm Service Agency ("FSA") of the United States Department of Agriculture asserted a lien on federal crop insurance proceeds from the debtors' 1996 cotton crop. 119 The debtor's Chapter 12 bankruptcy reorganization plan did not recognize the lien, and the FSA filed objections to the plan. 120 The FSA did not obtain a written assignment of the crop insurance proceeds. 121 Since the FSA did not obtain a written assignment, the debtors argued that the federal multiple peril crop insurance policy, which requires an assignment of indemnity in writing, 122 preempted state law on security interests and defeated the FSA's lien. 123 In response, the FSA contended that they had a security interest under state law when the debtors personally received the proceeds. 124 The Bankruptcy Court noted that 7 U.S.C. § 1509 of the Federal Crop Insurance Act states:
Claims for indemnities under this subchapter shall not be liable to attachment, levy, garnishment, or any other legal process before payment to the insured or to deduction on account of the indebtedness of the insured or the estate of the insured to the United States except claims of the United States or the Corporation [FCIC] arising under this subchapter.
125
Analyzing this statutory provision, the bankruptcy court in the Rees case noted that the provision prohibited liens on policy proceeds "before payment to the insured, then Congress would have drafted the statute to specifically provide for a prohibition before or after payment to the insured. 136 Thus, the Cook court emphasized the timing issue-if a creditor sought to obtain crop insurance proceeds directly from the FCIC, state law on security interests would be preempted and an assignment would be necessary; but after the proceeds of a crop insurance policy are paid to a debtor, state law on security interests would apply. 137 In 2012, the United States Bankruptcy Court of the Central District of Illinois also faced the preemption issue in the case of In re Duckworth. 138 In Duckworth, the debtor entered into two loan transactions with a bank, one in November 2008 and the other in January 2010. 139 In November 2010, the debtor granted a security interest to a different entity to secure "all debts." 140 On the day the security interest was granted, an assignment under two crop insurance policies was issued to that same entity.
141
During the bankruptcy proceedings, the bank made claims for liens on the crop insurance policies at issue. 142 Examining those facts, the bankruptcy court found that the bank did not have a security interest in the undisbursed crop insurance policies since it did not obtain a valid assignment per the FCIC process. 143 The Bankruptcy Court stated that "the exclusive method by which a creditor might obtain a lien or interest in undisbursed proceeds is through the authorized assignment process." 144 Reading the Rees, Cook, and Duckworth decisions together, it appears that the answer to the legal question of whether the Federal Crop Insurance Act and associated federal regulations preempt state law security interests in the absence of an authorized assignment depends upon timing: if no payments under a crop insurance policy have been disbursed to an insured, then 11 U.S.C. § 1509 controls and a lien on indemnities before payments is not recognized; if crop insurance proceeds are disbursed to an insured, then it appears a valid lien claim pursuant to state law on security interests is recognized. Future decisions may further clarify this question.
